Nino Rukhadze*

LOCAL SELF-GOVERNMENTS IN THE INTERNATIONAL
SYSTEM: IS THERE A NEED FOR NEW INTERNATIONAL AND
CONSTITUTIONAL REGULATION?

ABSTRACT

Local self-governments are increasingly striving to assert themselves in the international
system, showing their active participation in international relations. Every indication
point to the growing tendency of their active presence in the global arena. Against
this backdrop, the questions arise as to what status do local self-governments hold in
international law, and whether their increasing role necessitates reconsidering the legal/
constitutional framework concerning their status.

This article highlights the recent trends of growing participation of local self-government
bodies in global processes, and examines the need for revisiting a legal/constitutional
dimension of municipalities’ involvement in international relations.

I. INTRODUCTION

Advancement of local self-government entities in the international system is a growing
trend. Against this development, the questions arise as to what status do local self-
governments hold in international law, and whether their increasing role necessitates
reconsidering the legal/constitutional framework concerning this status.

The article aims at reviewing recent trends of the advanced role of local self-government
bodies in international relations as well as exploring the need for revisiting a legal/
constitutional dimension of municipalities’ involvement in international relations.

II. INTERNATIONAL LEGAL FRAMEWORK CONCERNING THE
SUBJECTS OF INTERNATIONAL LAW

From the perspective of international law, local self-governments are not recognized
as its independent subjects. According to common understanding, a subject of
international law is entitled to: “1. establish norms of international law, 2. have rights
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and obligations stemming from these norms, 3. modify, transfer, or terminate these
rights and obligations, 4. ensure their balanced application.”

Local self-government bodies do not have the signs peculiar to the subjects of
international law, starting from a very basic one - the authority to uphold the rights and
obligations under international law independently, in their own name.?

At the same time, it is important to note that when analyzing the recent advancements
of local self-government bodies in the international system, some academic researchers
argue that municipalities are increasingly becoming holders of international rights,
obligations, and authority. Likewise, they are more frequently seen as objects of
international regulation, and their contribution to implementation/enforcement of
international obligations becomes increasingly notable.?

Local self-government in international relations is as a state-associated structure. Thus,
any international activity undertaken by self-governing units is attributed to the states,
the part of which they represent. This is explicitly mentioned in the “Draft Articles on
Responsibility of States for Internationally Wrongful Acts”; namely, as the Article 4,
paragraph 1 of the Resolution states: “The conduct of any State organ shall be considered
an act of that State under international law, whether the organ exercises legislative,
executive, judicial or any other functions, whatever position it holds in the organization
of the State, and whatever its character as an organ of the central government or of a

territorial unit of the State.”*

The given reality is a direct consequence of the Peace of Westphalia. The Westphalian
settlement established sovereign states as monolith, unified structures, laying foundation
of state-centric system of international relations.

The Westphalian interstate system is strongly backed by present-day international law
and its fundamental principles. Consequently, any attempt to undermine the integrity of
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the state as a subject of international law shall be seen as an effort to alter the foundations
of the Westphalian system and the principles of international law that uphold the latter.
Such tectonic shifts would require consensus of the entire international community.
Now, the question arises: how strong is the tendency towards changing the foundations
of applicable international law and shaping local self-government as independent legal
entity separate from the state?

III. LOCAL SELF-GOVERNMENT BODIES IN INTERNATIONAL
RELATIONS

The last decades show the advancement of local self-government units in global
arena; and while participating in international relations, the replicate many forms
and practices of interaction traditionally used by states. Specifically, the local self-
government bodies: (1) create international networks; (2) cooperate with international
organizations, primarily the United Nations; (3) form international coalitions and
organize international sessions; (4) use international law as the basis for advocating
their own agendas and interests as well as for decision-making in their daily operations;
(5) adopt non-binding international resolutions, enter into agreements, and establish
mechanisms for political accountability.®

International activities of local self-government bodies are particularly intense in the
fields of environmental protection and international human rights law. In these areas,
local governments increasingly play the role of indispensable actors and according to
the growing shared opinion, are more effective in addressing contemporary challenges
than national governments.

Discussions onrising significance of local government bodies are not limited to academic
sources only; their pivotal role is also recognized in international political and legal
instruments. Considering a growing contribution of local governments to promoting
environmental protection and human rights, it is not surprising that international
instruments adopted in these fields highlight the prominent role of local self-governing
bodies and emphasize that the global governance and policymaking should be conducted
in close collaboration with, and participation of local governments.®
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Moreover, the municipalities themselves are increasingly aware of their importance in
the fields of environmental protection and human rights, which is not surprising given
that cities are major sources of environmental pollution and key drivers of climate
change. In addition, cities are usually the front lines for addressing critical human rights
issues, especially those related to migration and associated crises.

As a result, it can be concluded that the cities hold the key to solving problems related
to environmental protection and migration. This gives municipalities a strong basis for
asserting their ambition to play an active role by engaging in discussions held both at
national and global level and aiming at concrete measures to be implemented in order
to address the challenges.

Moreover, cities are striving to position themselves on the international stage as equally
important actors alongside national governments, and in some cases, as vocal and
progressive accelerators of the decisions made in the fields of environmental protection
and human rights. 7 For example, when the United States under the President Trump
withdrew from the Paris Agreement, ten US states and several hundred cities and
communities announced that they would independently adhere to the Agreement’s
obligations in order to achieve the goal to halve the US emissions by 2030 and net-zero
emissions by 2050.8

Similar behavior is observed in the field of international human rights law. For instance,
several US cities voluntarily undertook the obligations prescribed by the Convention on
the Elimination of All Forms of Discrimination Against Women (CEDAW), provided
that the United States did not ratify the Convention.” The European cities showed
the similar commitment by declaring the Convention on the Rights of Persons with
Disabilities as binding.® Another example is the European Coalition of Cities against
Racism (ECCAR), which adheres to and is guided by the International Convention on
the Elimination of All Forms of Racial Discrimination (ICERD)." It is notable that the
concept of Human Rights Cities has emerged in intenational discourse - a term coined by
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the cities to reflect their self-perception as champions and protectors of human rights."

In addition to striving to support the implementation of international intergovernmental
treaties, local self-government bodies do also contribute to further strengthening the
international legal order by drafting and adopting the instruments similar to international
treaties.” Some authors argue that such practices represent a unique form of international
norm-making that, while diverging from the traditional form of law-making, still create
a certain international legal order. ™ This indicates that local government bodies have
both the interest and the ambition to participate in international norm-creating processes.

As a result, the practice of local governments’ international relations shows a growing
number of international agreements concluded, which do not nesesarily have a legally
binding nature and, consequently, a legal effect, but nevertheless serve as a basis for
undertaking certain formal commitments by local governments to fulfill. The Green and
Healthy Streets Declaration adopted by the global network of cities “C40” is one of the
examples of the afore-mentioned, requiring from signatories to fully shift to purchasing
zero-emission buses by 2025 and ensure the major portion of their cities be emission-
free 2030."™ Similarly, the C40’s Zero Waste Declaration requires cities and regions to
reduce the per capita waste generated by 15% by 2030.' Numerous other agreements
of the same nature can be found, concluded in the framework of the international inter-
city relations."”

Other agreements can be listed as well, through which the local governments aim
to replicate, at local level, the norm-making activities typically carried out at the
international intergovernmental level. The Chicago Climate Charter is one example
of those, described by one author as “the most inclusive and formal “contractual”
document signed by mayors, aimed at [...] expanding cities’ responsibilities in the field
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International Law, ‘Close to Home’: the Case of Human Rights Cities’ in Helmut Philipp Aust and
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Limited 2021). A Declaration was adopted in 2011 at the World Human Rights Cities Forum held in
Gwangju (Republic of Corea), which defined a human right city as “both a local community and a socio-
political process in a local context where human rights play a key role as fundamental values and guiding
principles”.  <https://www.uclg-cisdp.org/sites/default/files/Gwangju Declaration on HR City final
edited version 110524.pdf> [last accessed on 10 October 2023].https://www.uclg-cisdp.org/sites/default/
files/Gwangju_Declaration on HR City final edited version 110524.pdf [last accessed on 10 October
2023].
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of environmental protection.”’ With the adoption of this Charter, local governments
sought to initiate the process at the municipal level parallel to the Paris Agreement
since, as stated the ex-mayor of the New York City Michael Bloomberg “The efforts
carried out by cities to reduce emissions is critically important [...] for fulfilling the
obligations set by the Paris Agreement.”" This explicitly demonstrates the efforts of
local governments to replicate intergovernmental relations.

A similar aspiration can be observed in the growing phenomenon of transnational
municipal networks, which are formed in order to be engaged in global environmental
governance. ?° Local governments have begun actively uniting and coordinating their
efforts to gain bigger value at the global level and make their own contribution in the
process of shaping international policies.

In this context, it is worth noting the above-mentioned C40 network, which strives
to participate in global governance of environmental issues. United Cities and Local
Governments (UCLG), ICLEI - Local Governments for Sustainability, Eurocities as
well as the EU-supported Covenant of Mayors are another examples of international
intercity alliances. In addition to striving for access to processes that shape global
environmental policies, international associations of local governments aim to develop
their own accountability mechanisms to help implement policies and commitments
undertaken internationally at local level. For instance, C40, ICLEI, and Eurocities
signed the UN Cities Mayors Compact, in the framework of which a mechanism was
developed to ensure that the city networks and members of these networks maintain
greenhouse gas emissions at set levels, by providing a respective annual reporting.”

The Covenant of Mayors for Climate and Energy is worth mentioning as well - an
alliance of cities and local governments that ensures that the cities and local self-
governments determine the level of greenhouse gas emissions within their territorial
boundaries. For this purpose, the local governments committed to draft comprehensive
environmental action plans and formulate concrete measures to be implemented, with
producing regular monitoring reports on the progress achieved.?

It is noteworthy that, to formalize the aforementioned mechanism, the alliance
member local governments were required to submit official documents, declaring these
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commitments, generated in compliance with established procedures and signed by an
authorized representative. 2

The international activities of local governments have not gone unnoticed by the actors
of the international intergovernmental system. As stated, “Urbanization has become an
integral part of strategic discussions on the sustainability of our planet. Agenda 2030
for Sustainable Development - the UN’s roadmap for achieving sustainability - has
recognized urbanization as a driving force for development and prosperity. The New
Urban Agenda (NUA) adopted at the Third United Nations’s Conference Habitat 111 in
Quito, outlined a clear action plan for advancing development through urbanization.”

As a result, local governments are actively involved in the work of international
intergovernmental institutions. As early as 1992, at the UN Conference on
Environment and Development (UNCED), local authorities were recognized as key
partners. Similarly, local governments were invited as stakeholders and valuable
allies in addressing environmental challenges at the very first Conference on Climate
Change.”” The UCLG’s engagement in various UN platforms and its collaboration with
numerous international intergovernmental organizations also noteworthy.?® Moreover,
C40 participates in the activities carried out by the intergovernmental conferences held
under the United Nations Framework Convention on Climate Change (UNFCCC) and
collaborates with the World Bank for elaborating international standards in the field
of environmental protection, which the Bank is guided by, when making decisions on
funding of local governments.?”

Furthermore, local governments actively approach international intergovernmental
organizations to advocate their interests. For example, in 2018, local governments used
the UN High-Level Political Forum to advocate the declaration on housing.?®

All these developments clearly demonstrate that local governments do take steps to
establish their stance within international intergovernmental processes. They aim
to present themselves as global actors by mirroring the foreign policy, international
relations, and law-making efforts made by the states and international organizations
within the international system.
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IV. WHAT IMPLICATIONS THE ADVANCEMENT OF LOCAL
GOVERNMENTS CAN HAVE FOR INTERNATIONAL AND
CONSTITUTIONAL LAW?

As the examples provided above illustrate, local self-governments unfolded an
extensive network of connections and developed a big range of diverse activities within
the international system. Local self-governments are involved in the international
processes traditionally monopolized by states; and as a result, in such cases states no
longer appear in international relations as unified, monolith entities, presenting one
unified national position on the matter.

As aresult of these developments, a question arises: does a rapid advancement of local
self-governments in the global arena dictate the changes in existing international and
constitutional legal frameworks? More specifically, do local self-governments acquire a
certain status under international law? and consequently, does their legal stance require
rethinking within the frame of constitutional law?

Professor Helmut Philipp Aust states that for those who adhere to the traditional
understanding of international law, the international activities of local self-governments
fully align with the existing international legal constructs.?® As he points out, from the
perspective of traditional approach, all activities carried out by local self-governments
are attributed to the state, the part of which they are. Therefore, local self-governments
should be regarded simply as state bodies, and any of their actions should be qualified
as actions of the state, for the purposes of international law.>° In other words,
municipalities’ international activities do not per se require reconsidering the status of
the subjects of international law or adapting to the new reality of international law do
face.

However, the aforementioned traditional approach does not answer a question: how
should the international action of a local self-government entity be qualified when these
actions are not aligned with the policies and actions of the central government?

As illustrate the cases discussed above, a local self-government entity acts under the
aegis of its own interests, aspirations, and positions in today’s international system, and
while doing so, it may compete with central government, and even openly contradict
the policies and positions of central authorities on certain issues. Usually, the local
self-governments explicitly express such divergence, striving to lead their own course
both in international relations and at the local level. For example, there have been the
cases in international relations, when the central government of a certain state refused

2 Helmut Philipp Aust, ‘Cities in International Law from Outsiders to Insiders? Proceedings of the Annual
Meeting’ (2020) 114 American Society of International Law 269.
30 ibid.
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to ratify an international treaty, while the local authority of the same state has, on its
own initiative, implemented the standards and obligations provided for by the treaty, at
the local level.

Acknowledging these trends, Philipp Aust argues that that the role of cities in
international law (as a minimum, in informal processes) cannot be neglected® and
concludes that local self-government entities already ‘“have stepped one foot in the
door of international law.” 3

Elif Durmus’s opinion also differs from those belonging to the conservative school
of international law. Specifically, she argues that participation of local self-governing
bodies in international relations is unquestionably reflected on the substance and
practice of international law.® Irrespective of whether the local self-governing bodies
have gained formal recognition, they take firm steps to secure their own niche in global
processes that in turn has its impact on international law.>*

In any case, the fact of local self-government bodies enaging actively in international
relations is a present day reality. Consequently, “the principle of efficiency, which
is based on the idea of normative power of factual reality”*® requires giving due
consideration to the given reality and reflecting the latter, with some substance and
form, in international law.

The truth is that municipalilties cannot “make” an international law of their own as they
cannot conclude international agreements or contribute to creating international customs
by their actions. Yet they are capable, while acting in the framework of international
system, to make an impact on the subjects of international law (states, international
orgainsaionts) and with this, play significant role in the process of international law-
making. This is important since the international actors produce new global or regional
regulations often as a response to the requirements of local self-governing bodies for
the first place.*® Hence, it can be concluded that municipalities have gained a “soft
power” in international relations; likewise, the legal acts concluded among local self-
governing can be attributed to the “soft law”.%

It is well-known fact that in modern world the subjects of international law increasingly
apply the above-said mechanisms of “soft power” and “soft law” in their practice in
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order to advance their internantational agenda. Accordingly, the power and potential
that municipalities hold today should not be underestimated, since their less visibility
on the radars of international law does not mean that the local self-governing bodies are
inactive. To the contrary, the processes with active involvement of local self-governing
bodies are underway within the international system that in the near future will require
a reassessment of their status under international law.

The activities that municipalities carry out internationally are versatile; and while
operating, they replicate nearly all the actions conducted within the framework of
intergovernmental international relations. 3® At the same time, it should be noted that
municipalities act in their own name, trying to distance themselves from the states, the
part of which they represent.

Against this backdrop, some academic authors argue that it would not be unreasonable
or unexpected that at some point in near future the local self-government entities will be
recognized as the subjects of international law. ** They contend that historically, cities
have always been the subjects of international law, including since establishment of the
Westphalian system, and based on the principles of international customary law, they
retain this status till today.*°

As Durmug states, if modern trends do not yet confirm the local self-government
entities’ operation in the international system as of the subjects of international law as
an accomplished fact, those trends at least indicate that the local governments do follow
the trajectory, which will ultimately lead them to the acquisition of a certain status
within the system of international law. #'

The given situation leads us to the next set of questions: in which form the local self-
government bodies might get the status within international law; how autonomous this
status might be, and what impact it could have on the status of the state in international
law? For instance, some academic scholars argue that local self-government entity has
the sings of both - the state and non-state body.** In case this concept is accepted, could
it lead to disintegration® of state as a unified and indivisible subject of international law?
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What potential outcomes and risks might such developments entail?

Although these questions belong to the domain of international law, they are equally
important from the perspective of constitutional law; since the unfolding processes
involving local self-government entities’ operation in international system will
inevitably have implications for the constitutional law as well.

Therefore, the above-mentioned issues should be duly acknowledged and professionally
discussed not only within academic circles but also among practicing specialists of the
constitutional and international law. Such engagement is necessary to ensure that these
processes do not evolve chaotically to the detriment of the established global legal
order.

V. CONCLUSION

Local self-government entities are increasingly making their presence visible and vocal
within the international system.

However, their status under international law is ambiguous. On the one hand, local
self-government bodies do not represent subjects of private law, and on the other hand,
while being affiliated with the state for the purposes of international law**, they do not
participate in international relations on behalf of the state. Over the last three decades,
a trend emerged showing “the cities acting in parallel to national governments in the
fields in which they hold competencies”. *°

The fields such as environmental protection and climate change, migration, human rights,
gender equality, etc. are the fields, in which local self-governments are recognized as
valuable, and arguably indispensable, partners for development of international policies
and normative regulations.

The current international law does not recognize local self-governments as subjects
of international law. However, the increasing activity of local self-governments in
international relations is so profound that it creates an impression that contemporary
international law either fails to keep pace of the latest international developments and
adequately reflect the existing reality, or is evolving irreversibly towards the situation,
where the global actors will have to face the self-governing entities’ gaining the certain
status within the international legal system.

The given state of affairs requires a proper legal analysis conducted from the perspective
of both the international and the constitutional law. There is already a need of putting in
place the legal frameworks that could enable, on the one hand, the active involvement

# See note 4 supra.
% See note 39 supra; Bodiford, supra note 39, 6.
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of local self-governing entities in international relations and maintaining all positive
outcomes associated with this, while, on the other hand, examine all concerns and risks
associated with this advancement and take measures for their prevention.



